BHREE AR E

IEEE RS

Direct Investigation Operation Report

REIZMMNBAEH LT HMEFEZRENYE
Enforcement by Planning Department and
Lands Department against Unauthorised Land Developments

WESTHKBEE : 20245 108 21 H
Completion Date: 21 October 2024

MEAHMBE : 20245 108 24 H
Announcement Date: 24 October 2024




H &%

HEHE

26 =
AH &

HEBE

2 HMEFHEENHELF
HEZEHBR
HEEHHETF
HEEBH L FHE
NENSBERFEEEN B R E 15 5E
RNEEZ

3 MEBEHNEENHELF
B AR E A
HMEABENHETIE

4 EEFIBERESTEH
i
EEIFIm ER B & 773
M & E R 1 B A E N IE 15 1F 5 %7 75

5 AEMFEH
NEHFER
NEHEH
Ed

B &g - R HZH

B’E

1.1-1.3
1.4-1.5

21-2.2
2.3-2.22
2.23 - 2.26
2.27 - 2.28
2.29

3.1
3.2 -3.12

4.1-4.2
4.3-4.5
46 -4.38

5.1-5.28
5.29
5.30



AUENHBAEN L BARRONE
ETHHETHREAE

L
it

THEEENHEER BUFAFEEMRS L EN LIS
tgHE RAENITRENFRLREBR RER - B> HEE
AR T AR R B ) (7 ClORR R B ) o) > S 38 S L M P AY R
S0 50 w5 By & B 5% R PR BUERE 1T B o & (E OB K OIR VRS A BUM
+ i B0 K i B A RACEY AN L MBS i B B O B AR #E -

2. 2% A (I AR R 1) R A5 R HE AR & F A O BT OR 4 A 3% AR
b ot U Y 90 R0 A & hOE o KEETHY CBORBR BT ) R 2023 F 9 H 1
HER - #EFFE & AR 5700 i & IE w5 B T R 3R 51 0
Rl EAEAREEHEEH L " 2HERE > SHEFETHRHERN
EPIEREETHRE > EERNE -

3. ERBEARAAEEEEEES M EMERE  HEIEHRIE
HEABEERME BAEXUEERTR EEHEFE L AT Hk -
MESBOTFERAAABERELANLHES ANBEEERZEG
B INERE o [R]Re 058 2 R B 5% B BUE L AE Y S SRR S

4, NEBAETREEFHETEFEG 7S F B E YL
i G2 B 5% R By #VE B RS RS AU RE BN o L~ B A B B S AT A2 AR (E
EHypa B o Bl s B P 7F

5. BREME AFX BESE M B E C % LB AP
MTaRDIREZPISHEMEE  BERVERENMDE LA ED
ZEMH e ABNE REZREBREENAFELGHHETEIE
s E I F T HAEENE RFELEEEE - AZHHENE
B LERV B RGefam > BRI T ¢



PREREMT KT
EHEEZHNHETIF

6. B o MEE EEGEE N RITE G A o EERERS
K#EAT A > 55 5% & B 5% (% - 55 AT B B 4 48 5 & 1% b T
HEM SR HEFgRREERBL IN$EWE%ﬁEﬁEm
GROAR 0 MR CBOCRGRGT) mAMAHRE LHEE - (EH ASBSGHER
ANEH =B FeBmE (BFE"BERTENE " 210 %R
gk TWREFERBRE ) BERYIEEPIEIHE - WA - E
at it e

7. £ 2018 Z 2023 AR - # &2 S W09 E 55 e (] £ 3t
2,549 % A T EE#E > fh 2018 &Y 522 5F Bk & 2023 £ /Y 367 52
PRIE T =k - MBI BHFELE TSR BIHNEREEILREY
HE S (KT 67% ) KiE & 7 38 & o iR 0y E E L 2R (47 15% )
HrnZENEEREREN K&EEBEKE - D2 (E [ B0 8
MAE IR SHEEENE AR ZE2FHNEEBNERE 515
ﬁ%LW BYEIL R E N F 69% % 88% - [ Bt IH BF Ay #h & B K
SEBENS EAEW T -

@

Wit T AREEREZEBMENEZE > & F g F 5 ME
iﬁ %?mLﬁ%hﬁMﬁ 1574 78 8 F1 3 A HA R e 2 it ey (B &
HAEM/DIE S RAERPEE 2018 F 2022 FWFHIEERHEA 1.2%-
EH2M8ﬁ¥§2M3ﬁ3 B P A Y R ] 2% R L L 475
B SR A EEMIEEE -

—Er

1 ©

NEEEHAWM TS L EERBZNEZE > §EFWFEEEY
TR AN EGHENY KIZFES - FF K E & 5 N 4 1E 5
HLWER WA EENERTSEERHEZ 0" 98 & 1T
HAE BEREH ZBCOCHEBREERF BFEREEZEZHD
"TEREI T EAE N ERIHE B RN =E A E—EA
MHEE LA AR A FER " BT EaE ) el
By &% W05 fE E IR KOs K e

VHERTER SR O R EF N E R R KB GG A E A s T A E
Bili Ko i 7 A 81 Bl -
2



10. N F R E MR OA E A E AV E R IR A B 1R Ut R B E U
{6 2 /Y 8 - BRI > B8 G 708 T A 58 & B SG i 2 5%
LW HEEEREREESOCE -~ FRNEREN - & T A
ERMAMEAEBMPANR WRERH —MH - A8 ZWRNEREZ
EAE — N E A E M 0 R e B EL oy BOH A 2 Y B U A ROBR FH Y D e
AEZEBE T S ANBFEN=RETHEAEGERE o LER
TRBHMEIE NFER > HREEZEL (WHREON) BVEZE-
MENFZFEN R AEE S EE®BAZTHEBRTIRE QAT ZHENR
20 BUBR B 7 3 4 A i T PR - RE b & o Bb B B 0 A2 AR B RV R
DN

11. HEZNE R ER - EG %R EE SR R
(Bl ER R ACENEEZRE BTN EEFFERHE )
g 2018 FF /Y 17 (@ H FBZE 2023 /Y 14 HH » B RZEW TIE
WMEEMEF BEEZHEFWNALRZEFHEE KEFTEDN
(GG ) M ESERREREEN " 2HEME - 2 H & F
PEN T HEHET SRFENMN - AFNRB ZBCBTHAER
F7oo D 3 WA E B R E 1R Y BRSSO R A R A2 2 T Y R
BEOBF R - DAIn R AR B A2 ) 2% & -

12, Ao M EE R R e R P 5% R (A 2 A R E B CRIRAT
Bk EHONBEANTIER FTEREE > BEGEH AT/ Z BN
HEER - AFRR > REFERAREGOANTRIL LiEFEESE
AN ECE S DIEN BEEARE LFE -

13. NFIRGR Fy o A FEE P Rt i 2 B ZE A e H
HE o BB eS| 5T WP KRB By E P 3R E KA E R
Fr e e PR > MER AR MR > D@ eEk -

14, SO AEHEARER R BB EIEE AR FHIRE
= OATET Y EOR A JE DL S we b Ay AR RR R BT B 15 R g o % F R R
P EZENERBL  ZEGWRE (R 5 233) Ay IEAN
= WA FOIR B oK I & AR A T e H AT A a8 A
HHE (T REE ) WEEER > MRS WOy SR FEFiE
PIEX RRERENFEZ SAFG R AEZTEN AEREEY
wE A [F i 2 Bl KO R o g B R R or > A1 AR A2 B R A AR R
BE o P E = EL - s E R AT R A BTN o IR IE % E Y H
B R 8 R TR A B R Y g Y BE R (B SRR ) B

3



PRECEF#EHEe L - BREHREEY (BEEE ) 2B A
EREEEHRAES P ZEWIRKERERN -

15. NEEED BB (WHEGEH) " REFERRBEBRDE ) FRA]
BOKE B B - KB 2 5% L E A T E R A AR W A 0 IR E]
FEEEBER ZERKEBELHREZHREEERBRE LEMHEB A I
MEaWmAEFKRE - A BXE HAEBEMELEBNEN & &E
Kar HER AP EXR -HEMHE A EREES THKRZE - HIER
wEmE " WERAKRBHNEF ) TE %%A“ﬁﬁuﬁ§%ﬁiﬁ
7)“%T{L{Qﬁ:)\ﬁn‘iiﬁ&%ﬁuD(@J?%EYJ?%E’J%/E W N

B ZFEBMMEEEEHEREE NRE " RKERRBNE O
%m’uﬁ%&ﬁ&%°

NENRR R HMEIZEFENREFNE > S AL
THERMLE EfRREEHHBEANKE  ZFNRE A
AN EAAE - DU (O GRGT ) BV E B - DUER & S7 0k

AR
7\E
NN
Y e

ko

mwwg

=114

EEYEEEZENHETF

17. 0 2 B 5% R > M BUAFE £ A JE VA S A BUR L it 51
FON L H 22 RO B2 RACEY A > BREVERVE TT8) - iR AN L Hhi = >
R oW ERBEEESRLARH - B L —K2HEH®
R& > EAGREREH AENEEY - HIEL - BT o8 EFEL
1982 FEB W ERERELEMI  ERMM EREBEYEEN
THE B MR - Z B TR SR I E #I T E -

18. BRIEEAS BN L EH A EEEEE - (F sl
(2 CRETEBRSC) BREN) (T CRHERE) ) 5 6(1)F - FEHRG R
Ah A JE AL B S ANAE TS BRI AT F 1B S BUR it & AT E
REGE - PTH ElRFHEA#EE L EOMENEBSEY > IL5E
ez R EFERENIEAGHBRF L EERS  WZFC
sl 3L 50 DUE B Ry A By R R > =5 e (i 2% A B Y AR M BT H g K
EANBRERE > EERHEERX -

19. N F AW E IR VRS B L i (8 2 [ R 8 5
IR 18 5t px 2 3H Al B ﬁDﬁ#Ulz%ﬂl%%?T%ﬁﬁ%‘ﬁ%?ﬂa%l’é
HUE R > BHATHESIRIFEW - A FEEM B E 2 E R E T

4



5175 T B 5 8 302 & 8 N & o ik B0 A Ay 25 TH N A B A
HIEEZ ARRHEOMFLESE SBEARKRE- - &2
BoZENERILEEEE EREE Z2E R A E(E X E R EE

S

20. S i 0 A E BN o M BAE R OR R 5 B B S R
BB Y JE VA AS A B 4 st I 22 - b AR SE E 0 5 £ FI - HE ORI B
HRETEBHNNEAGC WLEZFERETE LIEEE Bk IRER
MR EHEEZE e AFNRERE B REFFFEHEHE REIEEGH
BUR L3t e 32 R B2 R E > B EE P AR A AT LR
EEEEIFRS SR EFABEERBEER > EMHE TFE -

5 B X & F /A BB E AT fE

21. AL E R A B CE R R S B A B RE A M | R HE AR ) 3%
(=SS SR ST i St ol AN o VAR A1 i ez A = st =
ZE o B BUAE R o O F AR M B F BT B TAFE AV e R IR
et WA A GH NSRS EE NS 7 DL A E#
M B RIEAGHBUS Loy [ Zm s > B EERERAS A
HEE NS WH B EZSIH (LA ) kA EBEA
AEEREE L ERMEMBERY > EEERE LR AT -

22. EEHIHFAETHETOE SFHED > B EEHE
MEZEE MBI SR T WEE - DRI ZEMR - S F %

A& ZFWHE MEHAFRENBEEAERREO M #—
AomagwhfF - HEIFMH BEBTCRIL — [ EWEEERILEE
FrHY & fE/NGH > Y 2024 - 3 H B 17 H K& &k - [F I #E O e Hat
H o B WA ANy R E S SRR S e T -
NEHWEEMRN G RNEE - AFWE - WE N A
B &g REE e FbhE o ¥R RE T IF & 4 i [ 2
fE o

23. H R & 1F /N 4H 2 MR B T 0 A R R o A SR i B 4R
Rl AR R -4 S T i S v S o (A NE = N (S I 3 g
Bt & BB 1T B S Eat BBV AL o DUHE OR T HE U A9 HE B AR 2 B T
¥5 1 P9 o {F 7Y H AR -



24. B Sh - AR SR M B SRE AE R 8 B s D P B E Y BUR
IR ] B Y 22 [ o KSR B AR E % B A R BRI OAT A
WEAFfIEFREZEANERE  THSECFEWNAELESH
BIHE - RE LAEAYE &M oo M £2 0 B0 % K 8 = | 0y 8 g &
B o

25, BT E o BEIE R A R R % R (E R
TR DR G S B P 5 4R 4 SR BAE TAF - B AT A B R
o NEEREENBREE RS RERERERNE e AR
B 5T L ST S 0 DR R R R A -

26. g & & ET Y (R R BT ) ° 2023 4 9 H A% 1& > H &
Er A E R ZREME ANV EMSRERETHE EZHRER
I Hb G B O DDAV O T o MR B R M B I R i R
REMEXENER FHEACE -~ DPHEREGNZER HES
HER  UEHJEE MR E LEE -

27. RERAK BEESEBFEHRERSE LW EREEH
FR B 4 H B AE A R R AR B R EAE o 2 B S RIS Eh A A - R SE
B2 AN E - AEX R REFANHMBEBZFELEREER
FEAE B B b A &% TH o0 18 MR 1T Rt e st > 30 IR i H - FF &
e AL o B W > 57 = AT B R B 1F - A B 52 S B Lk N e R 5%
EHIRE ST -

8. GE LR PHEANANBAGBEEL TR
%
R E

(1) BN EEER (RGO ) Y E x> b 52 AEE E A E
BAENEBRPREMNAESZTERR(AEELE
MREMR KB - TR E R - ERMEE > HIR
RN EE ) DIIRRCT A4 R IR - A5t
& °F BE B o 3 0 & AR A Y & R AR



(2)

(3)

(4)

(5)

B E

(6)

(7)

(8)

(9)

MEEEEE R SREEGANFEN REEE
B P 3 I S 22 B o DAFE A U T0E

Llg 5177 3UAT A 20 I 58 fE 5 B 1Y 22 B 3% (8 & 09 )R
HUAR Fr Ko 15 A W ] G O By ) Bk BB DU 02 B TR

EWBEHMEnEFEEERE N REFRREBNE
Y A a5 > DLIE 71 2 B 5% B WUE D (F Ay S a0 M o0 R
i

FrEmBEEE#AE BAALHEE THEEIREL 2
Pl b g BBV - BN REAO - EHRE
AT EHVACE » DL (OB R B ) RV EEBE > B IE = 18
ST AR B B

EHEGAEAES FWMETHSEMEEXZESENEL
b B Y S H N R > L LLE R E X > RS ER Y
I 2[R OB R (8 O R0 IR 18 S e 0 Bl Y 1S O B JE
MEEHZE - SBEAFTIRME

s ILEE ] MR B 2 = B A A E K 5T E R EE
x

sl AR EFE THEE THNMEAGC WK
i B ATET By L AE 55 1 o 8 Ry R 2 MR R 2 L E 2R

BERAAF THEEBEBELIKS ECFZEAN
AN FHEEREREREEIR  EAE LIEMT

HEZNYHBE (BEEFIHF)

(10) FE ] Lt al B R %> EH fa & F /N B T

(11)

€ 5 &t DUHE OR 8 98 H AY 15 B AE 22 2 e 71 5 30 T s 1
Ny H R

i IR i 1 Bk & B 1T B O B ST BB R

7



(12) & H fg 61 B0 By 0 1 09 85 80 P9 22 01 3% /2 0 2% R &
BE O ITHSECFENAESHEHRE  R#EL
T By 85 22 A0 73 A o2 O 50T 8 ke oF 2 A SR A B

(13) TR EMFEMEXZILERNE  SHERENS
o~ Bt - BAEBHNREGREER - DUA E
S Eb PTAY IS e oy = R EVE T AE

(14) FI A L #0Hr 5% 12 7Y &k E - [N JE 2 M (26 0y B E 1 K
GRS R EEERSERNZER e R bR ST O 8 B
Ay HE i - PABS B R 28

TH]

(15) 38 05 3 B4 O 72 1 0 %€ W 71 12 6 - B A O — 25
I 08 R B 22 ) B AR 2 PR SO 0 DA RE B T RS B A
HE TR MK

(16) 1£ & B £ 4 25 T3 20 2= 8 it 12 21T A 40 1 fm 5T 0 0 [ By
Wl H - FFEFAEEA  EEWMATRHEI N A
B e = b5 b A0 B 2 B SR AV RE T -

HREERE
2024 % 10 B

PNEARBERRER FHERAESRSHVERMEE - EUDEEFKPIAY Facebook
K Instagram B8 - DUERNRHEH :

Facebook.com/Ombudsman.HK Instagram.com/Ombudsman_HK



https://www.facebook.com/Ombudsman.HK
https://www.instagram.com/ombudsman_hk/

Executive Summary
Direct Investigation Operation Report

Enforcement by Planning Department and Lands Department against
Unauthorised Land Developments

Introduction

Land is a valuable resource of society. While ensuring prudent planning of
land use for community development, the Government is duty bound to combat
unauthorised developments rigorously to safeguard the environment. Pursuant to the
Town Planning Ordinance (“TPQO”), the Planning Department (“PlanD”) is empowered
to take enforcement action against unauthorised developments within a development
permission area (“DPA”) in the rural New Territories. The Lands Department
(“LandsD”) also plays an enforcement role in cases involving unlawful occupation of
government land or breaches of lease conditions of private land.

2. For many years, the TPO had not empowered PlanD to take enforcement action
in rural areas not previously covered by DPAs. With the amended TPO coming into
effect on 1 September 2023, the Secretary for Development may designate rural areas
in the New Territories with ecological value, which are subject to development pressure
and risks of environmental degradation, to be “regulated areas”, so as to plug the
loophole by enabling PlanD’s enforcement action against unauthorised developments in
such areas.

3. It is no doubt the Government’s duty to tackle unauthorised developments
rigorously, but lease control and law enforcement are only remedial measures. To
prevent irregularities effectively, publicity and education are indispensable. To this
end, PlanD has in recent years taken different measures to enhance private land owners’
understanding of their obligations and its stringent enforcement. PlanD has also made
continuous efforts to promote public awareness and enlist their support for its work.

4. In this direct investigation operation, we have scrutinised the enforcement by
PlanD and LandsD against unauthorised developments, including their ambit and
demarcation of responsibilities, handling of complaints and unauthorised development
cases, as well as inter-departmental collaboration.

5. On the whole, we consider PlanD and LandsD to have handled unauthorised
development cases according to their purview and statutory powers, but there is still
room for improvement regarding enforcement procedures and intensity. We are
pleased to note that after the launch of this direct investigation operation, PlanD and
LandsD have responded positively to our observations and opinions on inter-
departmental collaboration. Our comments on the work of the two departments are
detailed below.



Our Findings and Comments
PlanD’s Enforcement Work

6. Currently, PlanD’s Enforcement Section identifies unauthorised development
cases through handling complaints and proactive inspections. If unauthorised
development cases are confirmed by the Enforcement Section’s investigation, PlanD
would, having regard to the actual situation and after endorsement by its internal District
Enforcement Conference (“DEC”)?Y, issue three types of statutory notices (namely the
Enforcement Notice, Stop Notice and Reinstatement Notice) under the TPO to the land
owners, occupiers or responsible persons requiring rectification. The notices will be
registered in the Land Registry.

7. Between 2018 and 2023, PlanD identified a total of 2,549 unauthorised
development cases with a downward trend from 522 cases in 2018 to 367 cases in 2023,
representing a decrease of almost 30%. On average, PlanD could identify unauthorised
development cases in around 67% of proactive inspections each year, far higher than the
rate of around 15% through complaint investigation, indicating that both its large-scale
screening inspections of DPAs and inspections targeting specific sites were effective for
monitoring irregularities. Moreover, the majority of statutory notices issued by PlanD
had been complied with. The annual compliance rate ranged from 69% to 88% during
the above period, reflecting the deterrent effect of existing enforcement measures
against most offenders.

8. For the remaining cases of non-compliance with statutory notices, PlanD would
make assessment for the sake of prosecution. Among the cases where the statutory
notices lapsed without compliance, only a tiny minority of them averaging only 1.2%
between 2018 and 2022 were not prosecuted. Between 2018 and 2023, the PlanD
instigated prosecutions in a total of 475 cases of unauthorised development, among
which 65 involved repeated prosecutions.

9. Two cases of repeated prosecutions that we have examined involved
unauthorised use of private land for storage and car parking. The breaches involved
were easy to rectify or prone to recur. The offenders in both cases had complied with
the Enforcement Notices issued by PlanD but regressed to unauthorised land use
subsequently. In accordance with the prevailing procedures, PlanD shortened the
compliance period of the second and subsequent Enforcement Notices from the normal
three months to one month. The respective land owners were repeatedly prosecuted
for non-compliance with the Enforcement Notice and ultimately convicted and fined by
the court.

10. We recognise that shortening the compliance period of statutory notices could
expedite the handling of cases involving repeated breaches. According to its current
practice, PlanD would, depending on the extent of spatial overlap between the present

1 The DEC is chaired by PlanD’s Assistant Director with Chief Town Planners, Senior Town Planners and Town
Planners as members.
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and previous cases and whether the unauthorised development recurred within one year,
shorten the compliance period to a minimum of one month. However, it might not be
sufficient to deter some repeated offenders by considering whether the unauthorised
development recurred within one year alone. In a particular case, the respective land
owners undertook the same unauthorised development thrice within a couple of years.
The breaches were obviously intentional. We recommend that regarding repeated
cases in breach of the TPO, PlanD should explore considering more factors in setting
the timeframe for compliance with statutory notices and progressively shortening the
timeframe upon subsequent breaches, so as to raise offenders’ costs of non-compliance
proportionately.

11. PlanD’s information revealed that the average processing time for unauthorised
development cases (i.e. from confirming the unauthorised development, issuing
statutory notices to instigating prosecution) decreased from 17 months in 2018 to 14
months in 2023, indicating its enhanced efficiency. Following the inclusion of more
sites in DPAs and the newly-added “regulated areas” as designated by the Secretary for
Development under the amended TPO, the scope of land under PlanD’s enforcement
purview is expected to expand continuously. We are pleased to note that to expedite
the handling of unauthorised development cases, PlanD has revised its enforcement
procedures by reducing the number of compliance inspections after issuance of the
statutory notices and shortening the interval between inspections.

12, Nevertheless, the total manpower of the two sections responsible for handling
unauthorised development cases (namely Enforcement Section and Prosecution Section)
under PlanD has shrunk in recent years. The gap between the staff establishment and
the actual strength of these two sections has also continued to widen. We reckon that
PlanD should keep under review the existing manpower condition and fill vacancies
through internal redeployment where necessary to cope with the heavy enforcement
work.

13. We have also found room for improvement in PlanD’s handling of cases with
change in land ownership. PlanD should draw up guidelines on the procedures and
target timeframe for handling unauthorised development cases involving a change in
ownership for periodic circulation to staff to avoid omission of necessary action.

14, Separately, some of the public opinions reaching us showed that the
requirements specified by PlanD in Reinstatement Notices were considered inadequate
to restore the damaged ecological habitat completely. PlanD explained that, depending
on the actual circumstances, it would consider the requirements for reinstatement in
accordance with the principle under section 23(3) of the TPO. Where necessary, the
department would seek professional advice from other departments like the Agriculture,
Fisheries and Conservation Department (“AFCD”) to ensure that the notices issued can
balance the statutory requirements and the need for conservation. Having enquired
with AFCD, we learned that PlanD had sought its professional advice in various cases
inthe past. AFCD also remarked that the way to restore a damaged habitat varies from
case to case, depending on the location, scope and surroundings of the site.  According
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to AFCD’s professional advice, by replanting vegetation (including grass) on a site after
removing the waste or fill materials (such as construction waste) not originally existing
thereon or directly filling the site with soil, the damaged habitat could be gradually
restored to its former condition by natural succession.

15. We notice that pursuant to the TPO, a Reinstatement Notice may require
reinstatement of the land to the condition it was in upon the gazettal of the DPA plan or,
where appropriate, to any other condition more favourable to the notice recipient that
the Planning Authority considers satisfactory. We accept that in drawing up the
requirements in statutory notices, PlanD should have regard to numerous factors such
as the statutory requirements, the nature of the case and the need for environmental
protection. Nevertheless, the term “Reinstatement Notice” may easily give the public
a misconception that the notice recipient would be obliged to fully reinstate the site to
its former landscape or condition. As such, we recommend that PlanD step up
explaining the basics of Reinstatement Notice through such publicity channels as
official website to promote public awareness of its enforcement measures and avoid
misunderstanding.

16. At the same time, we reckon that PlanD should step up education and publicity
to enhance private land owners’ understanding of their obligations, the damage caused
by unauthorised developments to the environment, the enforcement role of the
department, the price to be paid by offenders and the essential features of the TPO, so
as to raise law-abiding awareness.

LandsD’s Enforcement Work

17, LandsD enforces against unauthorised development cases from the perspectives
of unlawful occupation of government land or breaches of lease conditions of private
land. In respect of private land, a vast majority of unauthorised development cases
involve private agricultural land. There is generally no restriction on the land use.
However, except squatter structures surveyed in 1982 or with prior permission, it is a
breach of lease conditions to erect any structures on agricultural land, against which
LandsD may take lease enforcement action.

18. In relation to unlawful occupation of government land, LandsD would, upon
confirmation of irregularities after investigation, post a statutory notice pursuant to
section 6(1) of the Land (Miscellaneous Provisions) Ordinance (“LMPQO”) on site
requiring the occupation to cease before the specified date; otherwise, LandsD would
take further action including demolishing and taking possession of any property and
structure on the land, as well as considering prosecution. Given the vast number of
cases involving unlawful occupation of government land received each year, LandsD
has drawn up guidelines to prioritise cases under a risk-based approach having regard to
the gross area of the site, its planned use and the severity of breaches.

19. Our investigation revealed that for cases of unlawful occupation of government
land involving both priority and non-priority circumstances, LandsD’s existing
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guidelines were unclear about how the case should be classified as a whole. We
recommend that LandsD comprehensively review its existing guidelines and specify
clearly the various factors for determining whether a case falls within the priority
category, supplemented with real cases to illustrate how to assess cases, for compliance
by staff. LandsD should also put in place a monitoring mechanism to ensure proper
prioritisation of different cases by staff.

20. On the other hand, a case showed LandsD’s failure in timely completion of a
priority case involving unlawful occupation of government land. LandsD should step
up training to ensure the staff clearly understand the enforcement role of the department
and take timely action against non-compliance with the law and lease conditions
according to its performance indicators. We also notice that each year LandsD has to
handle a large number of cases involving unlawful occupation of government land and
breaches of lease conditions. In this light, LandsD should in parallel review its existing
manpower and examine the need for redeployment or even additional resources having
regard to the actual situation to cope with the enforcement work.

Inter-departmental Collaboration between PlanD and LandsD

21. PlanD and LandsD handle unauthorised development cases in accordance with
their respective purview and powers. Currently, PlanD refers unauthorised
development cases involving mostly or only government land to LandsD for further
action. We understand that a pre-requisite for enforcement by PlanD is that the identity
of the land owner, occupier or responsible person of the site in question could be
confirmed so that a statutory notice may be issued. As for cases of unlawful
occupation of government land, however, it is more difficult to confirm the identity of
the occupier or responsible person. Hence, a more practicable way is for such cases to
be handled by LandsD under the LMPO by posting a statutory notice and then
demolishing and taking possession of any property and structure on the land.

22. We noticed that during the initial stage of this direct investigation operation,
there was indeed room for enhancement in the efficiency of the collaboration between
PlanD and LandsD. We are pleased to note that upon our coordination, both
departments were receptive to our observations and opinions and strived to further
strengthen their collaboration. PlanD and LandsD have since established a joint
working group co-led by their deputy directors.  The first meeting of the working group
was held in March 2024. The two departments have also introduced a pilot scheme
with two large-scale unauthorised developments involving private agricultural land
selected for joint enforcement operations. The positive attitude of these two
departments in taking improvement measures is commendable.  We expect them to
make use of the newly-established high-level communication platform to reinforce their
collaboration thereby bringing synergy effect to their enforcement work.

23. As the joint working group has just been established, we recommend PlanD and
LandsD to consider drawing up a mechanism and timetable for timely review of the joint
working group’s guiding direction and the effectiveness of the pilot scheme on joint
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enforcement operations, thereby ensuring that the new measures can serve the purpose
of enhancing inter-departmental collaboration.

24. Moreover, there is room for improvement in the maintenance of data on inter-
departmental collaboration by PlanD and LandsD. The two departments should
respectively review the data they maintained on inter-departmental unauthorised
development cases and enforcement action, and discuss any need to incorporate more
data items, thereby providing a more precise and comprehensive basis for monitoring
and analysing enforcement work.

25. Taking a step further, PlanD and LandsD should consider establishing a
database for unauthorised development cases to facilitate inter-departmental intelligence
sharing and enforcement.  The two departments may make use of the database to
formulate targeted measures for high-risk sites having regard to such factors as the
severity of breaches and whether repeated breaches are involved, so as to nip problems
in the bud.

26. With the amended TPO coming into effect in September 2023, PlanD is
empowered to take enforcement action against unauthorised developments within
“regulated areas”. In light of the continuous increase in the area of land under
regulation, PlanD and LandsD should review the enforcement and case referral
procedures in a timely manner and explore room for further streamlining and
consolidation, so as to optimise the use of resources for coping with an anticipated
increase in enforcement work.

27. Looking ahead, as the current-term Government proactively implements
various land development projects, land use in the rural New Territories would undergo
vast changes. Unauthorised developments may differ in mode, scale, etc. PlanD and
LandsD as the enforcement authorities should conduct a systemic review after the
implementation of the various improvement measures. The two departments should
also adapt to the circumstances, continuously deepen reform and innovate, as well as
improve the operational mechanism and collaboration to strengthen the ability to
prevent and handle unauthorised developments.

Recommendations

28. In light of the above, The Ombudsman has made the following
recommendations to PlanD and LandsD:

PlanD

(1) regarding cases involving repeated breaches of the TPO, explore
considering more factors (including the total number of breaches
committed by the offender, the gross area of the site, the nature of
irregularities and the impact on environmental hygiene) in setting the
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(2)

(3)

(4)

()

LandsD

(6)

(7)

(8)

©)

timeframe for compliance with statutory notices and progressively
shortening the timeframe upon subsequent breaches, so as to raise
offenders’ costs of non-compliance proportionately;

review the manpower for handling unauthorised development cases and
fill vacancies through internal redeployment where necessary to cope with
the enforcement work;

draw up guidelines on the procedures and target timeframe for handling
unauthorised development cases involving a change in ownership for
periodic circulation to staff to avoid omission of necessary action;

step up explaining the basics of Reinstatement Notice through such
publicity channels as official website to promote public awareness of its
enforcement measures and avoid misunderstanding;

step up education and publicity to enhance private land owners’
understanding of their obligations, the damage caused by unauthorised
developments to the environment, the enforcement role of the department,
the price to be paid by offenders and the essential features of the TPO, so
as to raise law-abiding awareness;

comprehensively review its existing guidelines and specify clearly the
various factors for determining whether a case falls within the priority
category, supplemented with real cases to illustrate how to assess cases
involving both priority and non-priority circumstances, for compliance by
staff;

put in place a monitoring mechanism to ensure proper prioritisation of
different cases by staff;

step up training to ensure the staff clearly understand the enforcement role
of the department and take timely action against non-compliance with the
law and lease conditions according to its performance indicators;

review its existing manpower and examine the need for staff redeployment
or additional resources having regard to the actual circumstances to cope
with the enforcement work;

PlanD and LandsD (Inter-departmental Collaboration)

(10) consider drawing up a mechanism and timetable for timely review of the

joint working group’s guiding direction thereby ensuring that the new
measures can serve the purpose of enhancing inter-departmental
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collaboration;

(11) conduct timely review of the effectiveness of the pilot scheme on joint
enforcement operations;

(12) respectively review the current data on inter-departmental unauthorised
development cases and enforcement action, and discuss any need to
incorporate more data items, thereby providing a more precise and
comprehensive basis for monitoring and analysing enforcement work;

(13) consider establishing a database for unauthorised development cases with
such information as the identity of offenders, subject locations,
irregularities and results of follow-up action, thereby facilitating inter-
departmental intelligence sharing and enforcement;

(14) making use of the above newly established database, formulate targeted
measures for high-risk sites having regard to such factors as the severity
of breaches and whether repeated breaches are involved, so as to nip
problems in the bud;

(15) review the enforcement and case referral procedures in a timely manner
and explore room for further streamlining and consolidation, so as to
optimise the use of resources for coping with an anticipated increase in
enforcement work; and

(16) conduct a systemic review after the implementation of the various
improvement measures. The two departments should also adapt to the
circumstances, continuously deepen reform and innovate, as well as
improve the operational mechanism and collaboration to strengthen the
ability to prevent and handle unauthorised developments.

Office of The Ombudsman
October 2024

We will post the case summary of selected investigation reports on social
media from time to time. Follow us on Facebook and Instagram to get the
latest updates.

Facebook.com/Ombudsman.HK Instagram.com/Ombudsman_HK



https://www.facebook.com/Ombudsman.HK
https://www.instagram.com/ombudsman_hk/
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